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ABSTRACT
This article examines private standards that aim to mitigate greenhouse gas (GHG)
emissions in shipping. These have emerged against a backdrop of regulatory inertia
and the exclusion of international shipping from the Paris Climate Change
Agreement. They are a product of complex governance arrangements and they have
addressed areas of market failure that have held back fuel efficiency advances that are
made possible by technological innovations. These private standards hold
considerable promise but suffer to different degrees from certain weaknesses, notably
a lack of transparency, a low level of ambition and concerns about data reliability.
This article examines these deficiencies together with the reasons for them, and
assesses the role that law could play in addressing them. It argues that the conditions
may be present for the mitigation of shipping’s GHG emissions to become a site of
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‘hybrid’ governance, combining private standards and binding (supra)state regulation
in a productive way.
1. INTRODUCTION
This article looks at the recent development of a series of private greenhouse gas
(GHG) emission standards in the global shipping industry in the context of the
profound decarbonisation challenge faced by this sector. These arise out of complex
governance arrangements based on fluid partnerships between industry, NGOs,
climate change philanthropy organisations and academic institutions. They have
addressed areas of market failure that have held back fuel efficiency advances that are
made possible by technological innovations.
The emergence of private GHG emission reduction standards in shipping holds
considerable promise and these standards have been enthusiastically if unevenly taken
up. Nonetheless, and to different degrees these standards are characterized by a
number of weaknesses: namely a lack of transparency, a low level of ambition and
concerns about data reliability.
In this article, we exemplify these weaknesses by looking at a range of different
private standards that aim to reduce GHG emissions in shipping. Drawing upon an
analytical framework developed by Mattli and Woods,1 we examine the context in
which these standards have emerged with a view to understanding better why they
suffer from these weaknesses. We find that the bodies that promulgate these standards
are relatively closed and heavily dominated by industry. Moreover, their
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accountability mechanisms tend to be ad hoc rather than integrated into their routine
operation.
We also find that the demand for private standards in this area is relatively narrowly
focussed. Demand is driven in the main by 'corporate consumers' who have an interest
in promoting energy efficiency in order to lower the cost of shipping services by
reducing the amount of fuel that is used in the transportation of goods. This narrow
focus stands in contrast to other areas of shipping regulation where demand for
regulation has been driven by a broad coalition of actors including NGOs and
'corporations at risk'.2 One consequence of this narrow focus is that private standards
place emphasis upon improving energy efficiency and realising a reduction in the
GHG emissions intensity of shipping. At the same time, it operates to distract
attention from the scale of the shipping sector's absolute or cumulative emissions.
Recently however, there have been calls within the International Maritime
Organization (IMO) to establish a cumulative emissions target for shipping. In 2016,
the International Chamber of Shipping (ICS) proposed the establishment of an
'Intended Nationally Determined Contribution '(INDC) for shipping. This intervention
reflects the fears of some within the industry that unless the IMO acts (or at least
appears to be acting), the exclusion of international shipping from the Paris
Agreement on Climate Change will lead to a proliferation of 'regional' GHG
standards. The IMO's Marine Environment Protection Committee has agreed to
establish a Working Group to develop a work-plan and timetable to define the
shipping sector's 'fair share' of GHG emissions with a view to censuring that the
2
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sector makes its fair contribution to achieving the Paris's Agreements ambitious
climate change goals.3
We argue that the adoption by the IMO of a cumulative emissions target for shipping
would be highly significant. One consequence of this would be that the actions of any
one emitter would have implications for all other emitters in the shipping sector as
they would all be eating from the same finite emissions pie. This would create
interdependence between emitters. There is evidence from other areas of shipping
regulation to suggest that such interdependence can generate pressure for more
effective private standards and for more robust forms of industry-wide peer-to-peer
review of compliance with them.
Industry fears about the emergence of a patchwork of regional regulation have been
fuelled by the actions of the EU. Although the EU has so far stopped short of
including international shipping within its emissions trading scheme, it has adopted a
Regulation on the monitoring, reporting and Verification of carbon dioxide emissions
from maritime transport (EU-MRV). 4
We argue that EU-MRV has the potential to shape private standards in two important
ways. First, by making the GHG emissions data of vessels calling at EU ports
publicly available, it will go some way in offsetting the lack of transparency that
characterizes many private standards. The EU data will not only be available to those
who purchase shipping services but also to regulators and campaigning NGOs.
3
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Second, and more tentatively, we argue that EU-MRV presents the EU with an
opportunity to assume the role of a meta-regulator, by using EU-MRV as a resource
to create incentives for private standard-setting bodies to comply EU governance
requirements. Here, we draw inspiration from EU regulation of biofuels where
recognition of private standard-setting bodies by the EU is conditional upon their
demonstrating compliance with EU requirements relating to transparency and data
reliability. We argue that a meta-regulatory approach to EU-MRV could empower the
EU vis-a-vis private standard-setting bodies and create space for potentially fruitful
industry experimentation in the design of cost-effective systems of MRV.
In short, this article identifies the promise and the limits of private standards to reduce
GHG emissions from shipping, sheds light on why more robust standards have not
emerged and considers different ways in which these standards could be improved as
a result of v4their interaction with law.
This article begins by explaining the scale of the shipping sector’s decarbonisation
challenge and provides a brief overview of existing regulatory responses to this (part
2). It proceeds to introduce the concept and promose of private standards (part 3) and
to identify the most important private standards that aim to mitigate GHG emissions
from shipping and to explore their potential (part 4). Before concluding (part 8), the
article examines the deficiencies inherent in private standards (part 5), assesses the
reasons for these (part 6) and explores the relationship between private standards and
law (part 7).
2. TACKLING GREENHOUSE GAS EMISSIONS FROM SHIPPING: THE
SHIPPING SECTOR’S GREENHOUSE GAS EMISSIONS GAP

5

There is a substantial distance – the so-called ‘emissions gap’ - between the
international community’s commitment to contain the increase in global temperature
to well below 2 degrees Celsius (2oC) and the volume of current and projected GHG
emissions.5 Not surprisingly, the shipping sector’s 70,000 vessels contribute to the
existence of this ‘emissions gap’.6 Global GHGs from shipping are calculated as
around 2-3% of the total anthropogenic GHG emissions over the last decade, and are
projected to rise above current levels by between 50% and 250% by 2050. For the
shipping sector to contribute in equal proportion to other sectors to ensure a 50%
probability of attaining the 2oC limit to global temperature rises, shipping emissions
must be reduced by 50% by 2050 and reach zero emissions by 2080.7
Clearly the production of GHGs by ships is a by-product of their primary function of
servicing the global economy by transporting goods. Fuel costs account for 25 to 50%
of total costs in shipping and represent the single largest ‘cost position’ in the
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industry.8 There are therefore clear economic incentives to reduce fuel use in
shipping. This could have the happy co-benefit of reducing GHG emissions as well.
However, the apparently simple win-win benefit of increasing the efficiency of fuel
use in shipping is attenuated by the particular commercial arrangements of the
shipping industry and in particular the market barriers that stand in the way of
achieving improvements in energy efficiency.9 Here, the lack of reliable information
of various sorts is key10. The shipping sector is also characterized by the high level of
asymmetric information that contracting parties hold. In some cases ship owners may
have the incentive to misrepresent the fuel efficiency of their ship to a potential
charterer11 Therefore in the absence of reliable data, it is difficult for those purchasing
shipping services, such as cargo owners or charterers, to integrate energy efficiency
considerations into the procurement decisions that they make. They either do not have
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the information which they would need to distinguish between efficient and
inefficient ships or they cannot trust this information.
There is also a lack of capital available to invest in fuel efficiency improvements on
existing ships12. This is partly because of the existence of a split incentive problem in
shipping. While ship owners generally bear the cost of achieving technological
improvements, it is those who charter ships who will generally reap the fuel savings
that are achieved, unless ship owners can recoup their investments through higher
charter rates.13 The split incentive is also a function of shipping markets exposure to
time charters and the length of time charters.
It is also difficult for those selling fuel efficiency retrofits to make a business case in
favour of energy efficiency in the absence of reliable data about the fuel savings and
other economic benefits that technological improvements of different kinds will
produce14. This is because historically, fuel consumption in shipping has been in the
form of low frequency data (one observation every day)15 and the wide variety of
operating conditions experienced by a ship makes performance analysis difficult.
12
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Even if these barriers can be overcome, there is still no guarantee that this will suffice
to close the shipping sector’s projected emissions gap. This is because even
substantial improvements in energy efficiency may not bring about a (sufficient)
reduction in the cumulative emissions generated by the shipping sector.16 This is due
to expectations of rising transport demand. The transport demand scenarios included
in the Third IMO GHG Study posit the possibility of a four-fold increase in transport
demand during in the years 2012-2050.17
The regulatory response to the challenge of reducing the shipping sector's GHG
emissions has been disappointing. While the Kyoto Protocol delegated responsibility
for regulating shipping emissions to the International Maritime Organization (IMO), 18
shipping is nowhere mentioned in the Paris Agreement on Climate Change.19
Although the European Union (EU) pushed hard for its inclusion, there was strong
opposition from within the Group of G77 countries. This opposition was driven in
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significant part by disagreements between developed and developing countries about
the status and implications of the principle of common but differentiated
responsibilities and respective capabilities (CBDR) in international shipping.20

The 2015 Paris climate negotiations prompted the expression of different positions
from within the shipping industry. While some argued that the exclusion of
international shipping from the text of the climate change agreement would send a
clear signal that the IMO is the appropriate forum for the pursuit of emission
reductions in shipping, others were critical of the decision to exclude shipping,
fearing that this might lead to a rise in regional (EU) regulation.21 Given the strength
of the disagreements between countries and within the shipping sector, it is not
surprising that the negotiators ultimately took the decision to exclude international
20

For a detailed discussion see Sophia Kopela, ‘Climate Change, Regime Interaction

and the Principle of Common but Differentiated Responsibility: the Experience of the
International Maritime Organization’ (2013) 24 Yearbook of International
Environmental Law 70.
21

The International Chamber of Shipping adopted the former position, while the latter

viewpoint was espoused by a group of large ship-owners including Maersk and the
Danish Shipowners’ Association. Rene Taudal Poulsen & Stefano Ponte,
‘Orchestrating transnational environmental governance in maritime shipping’ (2015)
34 Global Environmental Change 185 observe the tendency of ‘major shipping
companies [to form] alliances to encourage regulation’, particularly with a view to
ensuring uniform, global rules (190). They also stress, however, the more general
tendency of the shipping industry to adopt rhetorically progressive positions whilst
lobbying against regulation.

10

shipping from the text of the final agreement.

The IMO's main response to the shipping emissions gap occurred in 2011,22 when it
introduced a Mandatory Energy Efficiency Index (EEDI) for new ships and required
all ships to have a Ship Energy Efficiency Management Plan (SEEMP).23 These
regulations were adopted by adding a new chapter to Annex VI of the International
Convention for the Prevention of Pollution from Ships (MARPOL). While the IMO is
to be commended for securing their introduction, they are expected to fall
considerably short in their ability to close the shipping sector’s GHG emissions gap.24
Indeed, the projected rise in shipping’s GHG emissions (50-250% by 2050) already
takes the implementation of these regulations into account.
The inability of these regulations to deliver emission reductions on a scale that is
commensurate with the shipping sector’s decarbonisation challenge is in significant
part because the IMO’s EEDI regulations only apply to new ships built after 2013 and
are concerned exclusively with a ship’s design efficiency and not with its operational
efficiency. It is estimated that only 15% of the fleet will be subject to EEDI by 2020.
In contrast, although the SEEMP is concerned with a ship’s operational efficiency, it
does not require any specific outcomes in terms of energy efficiency improvements
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and realisation of energy efficiency improvements will be impeded by the market
barriers identified above.
Hence, as things stand, neither the functioning of the market nor the instruments
adopted by the IMO will serve to ensure that the shipping sector makes a
proportionate contribution to achieving the international community’s ‘well below
2oC’ climate change mitigation goal. It is in view of this shortfall that we turn to
consider the potential for private standards to contribute to the attainment of this goal.
3. THE CONCEPT OF PRIVATE STANDARDS
Abbott and Snidal coined the expression ‘regulatory standard-setting’ to describe a
new mode of transnational regulation which has proliferated rapidly during the last
two decades.25 According to their use of this term, regulatory standard-setting occurs
when voluntary standards are adopted (principally) by non-state actors such as firms
and/or non-governmental organisations (NGOs). These voluntary norms are intended
to facilitate technical coordination through standardization and address social and
environmental externalities such as climate change. We characterize voluntary
standards adopted by non-state actors as ‘private standards’.
Private standards are now so widespread that their existence has been recognized by
the World Trade Organization (WTO). The WTO’s Technical Barriers to Trade
Agreement (TBT Agreement) distinguishes between regulations and standards.26
While compliance with the ‘regulations’ is mandatory, compliance with ‘standards’ is
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voluntary. Drawing on this definition, as well as upon discussions on private
standards in the WTO’s Sanitary and Phytosanitary Measures Committee,27 we
conceive private standards as written documents adopted by a non-governmental
entity which lay down rules, guidelines and/or characteristics, for common or
repeated use, for products or related processes and production methods, including
transport. Compliance with private standards is not mandated by law and such
standards may deal exclusively with labelling or designation.
Maritime transport has been a rich source of evidence and examples for scholars
exploring the role of private standards in transnational governance.28 Furger offers an
overview of private standards in maritime transport, focusing on the activities of ship
classification societies, marine underwriters and P&I clubs.29 He argues that the
maritime industry has ‘displayed a surprising ability to address its own institutional
failures’ in regulating issues of ship safety and the protection of the environment,
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particularly from oil spills.30 He highlights the peer review function that is played by
different standard-setting bodies, with the marine insurers’ Salvage Association and
P&I clubs informally reviewing the adequacy of the surveys conducted by ship
classification societies.31 He also places emphasis upon the positive role played by
industry-wide associations that serve to temper competition with cooperation by
adopting private standards that serve as membership access rules.32
More detailed studies provide evidence of the positive impact of private standards on
ship survival.33 These suggest that ship inspections undertaken by industry have been
as effective in increasing the probability of ship survival as inspections that are
undertaken by state authorities pursuant to port state control.34 While the layering of
additional types of inspections generates a diminishing return in prolonging ship
survival, even industry inspections that are additional to port state control inspections
decrease the risk of accidents for ships.35
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4. THE EXISTENCE AND POTENTIAL CONTRIBUTION OF PRIVATE
STANDRDES IN REDUCING GHG EMISSIONS FROM SHIPPING
While private standards lack the ‘command and control’ quality of much state-based
environmental law, there is evidence that they are being developed to reduce social
and environmental externalities.36 There has been a proliferation of private standards
in the area of climate change.37 Abbott has identified more than fifty climate change
initiatives that are led by civil society organizations and/or firms.38 As Abbott himself
acknowledges, his list is not intended to be exhaustive and indeed it does not include
any one of the shipping specific examples that are set out in Table I below.
It is our contention that private standards in shipping have the potential to help
overcome the market barriers that impede energy efficiency improvements in
shipping. This potential exists due to the ability of these standards to increase the
availability of relevant information, to inculcate procedures within companies for
identifying and exploiting opportunities for reducing GHG emissions from shipping,
and by increasing the availability of capital for fuel efficiency retrofits by providing
information and alleviating the split incentive problem in shipping. The impact of
these and other private standards will depend also upon the ability of supply-side
‘norm entrepreneurs’ to persuade stakeholders in the shipping sector to implement
these standards and to use the information that they generate in their decision36
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making.39 These different pathways to influence for private standards are explored
further below.
Table I identifies what we consider to be the most important private standards that
aim to GHG emissions from shipping.40
Table I: Private Standards Governing GHG Emissions From Shipping
Type of Private Standard

Prominent Examples

Measuring, Reporting and Verification

DAMCO CarbonCheck

(other than when incorporated in ship

OCIMF CO2 Trajectory Prediction Model

rating scheme)
Environmental Management System

DAMCO CarbonDashboard

(EMS) (other than when incorporated in
ship rating scheme)
Ship Rating Schermes

Clean Cargo Working Group
Clean Shipping Index
RightShip/Carbon War Room GHG
Emissions Rating

39
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Environmental Ship Index
DNV-Triple E
Green Award
Ship Finance Standards

Efficient Ship Finance (with Liberian
Ship Registry)

The standards listed in Table I meet the definition of private standards provided
above. While there is rich variation among these, they all comprise written documents
containing rules, guidelines or characteristics for repeated use in respect of GHG
emissions generated in the transportation of products by sea. The requirements set out
by the private standards are frequently process-oriented, in that they prescribe
appropriate conduct rather than require a specific outcome; for example, they may
prescribe a methodology for measuring GHG emissions or the steps that should be
taken within companies to identify opportunities to reduce GHG emissions. While
some of the ship rating schemes are purely procedural in orientation (Green Award
and DNV-Triple E), others rate or rank vessels according to their level of GHG
emissions. These latter schemes embody a substantive standard in that a specified
level of performance must be attained to achieve a particular rating (for example an
‘A’ rating), which may be viewed as a label or designation within our definition of
private standards above. Thus, where ratings or performance indicators are developed
to provide a short-hand method of communicating compliance (or a degree of
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compliance) with private standards, we view these ratings or performance indicators
as forming a component of the broader concept of private standards.41
We now turn to consider the different pathways to influence for private standards that
aim to reduce GHG emissions from shipping.
4.1 INCREASING THE AVAILABILITY FO INFORMATION
All of the private standards included in Table I serve to generate information about
the fuel efficiency/GHG emissions of vessels. Where this information is made
available, it permits comparisons to be drawn between more or less polluting vessels.
We see a clear example of information about a vessel’s GHG emissions being used by
those chartering shipping services in the context RightShip/Carbon War Room’s
(RightShip) GHG Emissions Rating.42 RightShip was set up in 2001 by the
commodity companies (and ship charterers) BHP Billiton and Rio Tinto, with Cargill
joining as an equity partner in 2006. RightShip has developed an Existing Vessel
Design Index (EVDI) which uses a ship’s design to estimate its CO2 emissions per
nautical mile. Depending upon a ship’s performance based on the EVDI relative to
the average of ships of a similar size and type, RightShip assigns an A-G energy

41
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efficiency rating to that ship. More than two dozen large corporations currently use
this ship rating scheme to avoid chartering the least efficient vessels (F and G rated).
It has been reported that RightShip’s GHG Emissions Rating is shifting 20% of global
shipped tonnage away from the least efficient vessels, resulting in average emissions
savings of between 5 and 9%.43
The information generated by private standards is also available for use by other
shipping stakeholders. For example, the Environmental Ship Index (ESI) forms part
of the World Ports Climate Initiative.44 It aims to provide information about vessels’
airborne emissions and includes a reporting scheme on GHG emissions (as will be
seen, GHG emissions currently form only a very small part of this). This information
is intended for use by ports to reward participating ships as well as by shipping
companies themselves. Forty port authorities, situated in seventeen different
countries, currently offer economic incentives to vessels that participate in this
scheme.45 For example, the Port of Oslo offers a 40% rebate on port dues for ships
that achieve an ESI score of at least 50 (the maximum possible score is 100).
Further, it has been claimed that leading banks in the shipping industry, including
HSH Nordbank and KfW IPE-Bank, are using the data generated by private standards

43
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to assess investment risk and return, with inefficient vessels being regarded as a
higher-risk investment.46
4.2 IMPROVING COMPANIES’ INTERNAL PROCEDURES FOR
MEASURING AND MITIGATING GHG EMISSIONS
Some of the private standards identified in Table I aim to secure positive change by
bringing about an improvement in companies’ internal procedures to increase
awareness about the importance of reducing GHG emissions and the means by which
this can be achieved. ‘Management-based’ standards of this kind use procedural
interventions in a bid to promote attainment of a substantive goal.47
The ‘Triple-E’ vessel rating scheme developed by the Norwegian ship classification
society DNV GL offers a good example in this respect. This aims to improve a
company’s organizational performance, to identify ways of minimizing environmental
impact and to optimize fuel consumption thereby reducing cost. Under this scheme,
the rating achieved by a particular vessel will depend in significant part upon a
company’s internal management procedures.48 Subject to complying with mandatory
46
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regulations (such as the IMO’s EEDI for new ships), the attainment of a particular
rating does not depend upon substantive targets being met. To achieve a top rating
(Level 1 of 4 possible levels), a company must implement a certified environmental
management system, make use of an Energy Efficiency Operational Indicator (EEOI)
to document performance and carry out an environmental risk assessment as well as
environmental training of management and crew.
DAMCO’s CarbonDashboard offers another example of a management-based
approach to securing GHG emission reductions.49 This is intended to assist companies
to calculate their supply chain emissions and to increase their capacity to identify and
address carbon ‘hot spots’ within it. One DAMCO customer is said to have achieved a
40% reduction in its supply-chain CO2 emissions by using the CarbonDashboard
tools.50
4.3 INCREASING THE AVAILABILITY OF CAPITAL BY MITIGATING
THE SPLIT INCENTIVE PROBLEM
As was noted previously, split incentives constitute a significant market barrier to
achieving energy efficiency in shipping. These arise where the party which is
responsible for investing in energy efficiency (the ship owenr) is not the party which
will reap the financial return (the charterer).
We are, however, starting to see the emergence of private standards that are intended
to remove this split incentive barrier, thereby unlocking additional capital for

49
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investment in energy efficiency improvements on ships. A U.S. company called
Efficient Ship Finance (ESF) has an innovative system for financing large-scale fuel
efficiency retrofits on existing ships. Crucially, this system does not require up-front
or on-balance sheet investment by ship owners.51 ESF makes the up-front investment
and recoups the cost of this by claiming a share of the additional revenues that are
generated as a result of it. The expectation is that additional revenues will be
generated as a result of lower fuel costs, increased charter rates, greater fleet
utilization and higher resale value of vessels among other things. As things stand,
take-up of ESF finance appears to be curtailed by the high cost of the finance
provided and the rapid decline in the cost of fuel.
ESF’s innovative financing model has required the development of private standards
for measuring energy efficiency improvements and for quantifying the economic
return that flows from these. It has also required the development of methodologies
for dividing up the financial returns flowing from investments between ESF and the
owner and operator of an ESF-retrofitted ship.
Additionally, the very fact that a vessel has undergone ESF-financed fuel efficiency
retrofits is now being used as a standard by the Liberian shipping registry as a
benchmark for awarding significant tonnage tax discounts to ship owners.52 This, and
future rises in fuel costs, may create an incentive for future take-up of ESF finance.
51

This builds on a model first developed at UCL Energy Institute in collaboration

with the Carbon War Room (n 9).
52

A 50% discount in the first year and 25% in the next two. See:

http://www.hellenicshippingnews.com/liberian-registry-launches-green-shipinitiative/ accessed 8 August 2016.

22

4.4 THE ACTIVITIES OF ‘NORM ENTREPRENEURS’
The influence of private standards will depend in upon the institutional framework
within which they are embedded and upon the capacity of private standard-setting
bodies and others to serve as successful ‘norm entrepreneurs’.53 Here, we treat private
standards as norms as they meet the generally accepted definition of norms as ‘a
standard of appropriate behavio[u]r for actors with a given identity’.54 Private
standards governing GHG emissions from shipping are often embedded within a
‘thick’ institutional environment which is characterized by the existence of
organizations and networks that are committed to encouraging the take-up of the
standards . Their ability to persuade an adequate number of target actors to make use
of the standards is a critical determinant of the effectiveness of private standards.55
These supply-side norm entrepreneurs rely principally upon material incentives - such
as reductions in fuel costs or enhancements to reputation - to persuade ship owners
and consumers of shipping services to use these standards.
The ship rating scheme that has had the greatest success in securing take-up is the
Clean Cargo Working Group which covers 85% of global ocean container capacity by
weight. ‘[CCWG] is a global, business-to-business initiative dedicated to improving
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the environmental performance of marine container transport.’56 Many large
corporations with immediate name recognition (for example, Electrolux, Heineken,
M&S, Nike and IKEA) have already used their metrics and tools to improve
environmental performance in the supply-chain.57
The Carbon War Room (CWR) offers another example of a prominent norm
entrepreneur. 58 The CWR is a non-profit organization founded by Richard Branson in
2009. It aims to help break down market barriers to capital investment in potentially
profitable and scalable clean technologies. The CWR launched shippingefficiency.org in 2010 to partner with RightShip in the development and promotion of
its GHG Emissions Rating.59
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5. EVALUATING PRIVATE STANDARDS FOR REDUCING GHG
EMISSIONS FROM SHIPPING
The previous section argued that private standards have the potential to contribute to
reducing GHG emissions from shipping by helping to overcome the market barriers
that stand in the way of achieving energy efficiency improvements in shipping. This
section, by contrast, identifies the principal deficiencies inherent in existing private
standards. It argues that the effectiveness of these standards will be reduced when
they lack transparency, are imbued with a low level of ambition and give rise to
concerns about data reliability.
5.1 LIMITED TRANSPARENCY
One of the main aims of the private standards listed in Table I is to generate reliable
information about vessels’ GHG emissions and to facilitate comparisons between
different vessels. The information that is generated has the potential to become
embedded in the decision-making processes of a wide variety of actors. It is, however,
important to be aware that there are specific limits to the transparency of these
standards. These limits can be readily illustrated by reference to one of the most
important and successful of the ship rating schemes, namely the Clean Cargo
Working Group (CCWG) which was introduced above.
The CCWG aims to ‘provide reliable year-on-year emissions performance data from
23 of the world’s leading ocean carriers that represent approximately 80% of global
ocean container capacity’.60 However, this emissions performance data is only made
available to CCWG members and their access is conditional upon their signing a
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confidentiality agreement. Membership of the CCWG is restricted to cargo carriers,
cargo owners (shippers) and freight forwarders. Consequently, whilst this information
is available to members who are chartering shipping services, it is not available to
other kinds of actors such as governments, NGOs, consumers, financiers,
shareholders or ports.
This limited transparency is evident also in the operation of the Clean Shipping Index.
Again, access to information about the environmental footprint of participating ships
is only available to cargo owners and freight forwarders and is similarly conditional
upon their signing a confidentiality agreement.61 However, the Clean Shipping Index
has stated that it aims in the future ‘to increase the transparency in the index and end
the need for confidentiality’.62
By contrast, the ship rating schemes developed by RightShip and the Environmental
Ship Index are commendable in that they do grant public access to vessel-level GHG
emissions performance data.63
Aside from restrictions on access to aggregate and disaggregated GHG emissions
performance data, there is little information about the contribution that private
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standards make to reducing GHG emissions from shipping.64 Unsurprisingly, this is
particularly the case in respect of process-based management standards which do not
set substantive standards or goals. Many generic claims are made about the excellence
of these standards and about their success in encouraging users to achieve reductions
in their GHG emissions. However, concrete examples of progress are rare and
quantitative evidence of the GHG emissions reductions achieved by private standards
is virtually impossible to find.65 This is true even in relation to ship rating schemes.
The CCWG makes greater efforts than most to put information of this kind into the
public domain. It reports average CO2 emissions per container per kilometer for 25
trade lanes on an annual basis, breaking the data down into dry and ‘reefer’
(refrigerated) containers.66 CCWG’s latest annual report ‘indicates that average CO2
emissions per container per kilometer for global ocean-based transport routes have
declined by 8.4 percent from 2013 to 2014 and by more than 29 percent since 2009’.67
While the CCWG recognises that ‘changes in carrier representation or global trade
conditions [for example, the use of ‘slow steaming’ during the global recession] likely
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explain a portion of these results’, it considers that ‘the continued performance
improvement is also attributable to carrier fleet efficiency and data quality’.68
Whilst recognizing that it is difficult to provide conclusive evidence that
improvements in energy efficiency and reductions in GHG emissions are directly and
uncontrovertibly attributable to the implementation of private standards, CCWG is at
least tries to present systematic evidence of the energy efficiency improvements that
participating vessels and carriers have achieved. While ad hoc examples of
improvements in energy efficiency and/or reductions in GHG emissions attributable
to private standards often emerge in conversation with those working in the
organizations concerned, neither these claims nor the supporting data are available in
the public domain.
5.2 LOW LEVELS OF AMIBITION
Private standards are facilitative in that they rely on information, processes and
persuasion to encourage and to overcome obstacles to behavioural change. In many
cases, it is far from straightforward to assess the level of ambition inherent in these
standards, not least because the organizations responsible for administering the
standards tend in the main not to publish data on how significant a contribution to
achieving GHG emission reductions the standards are thought to have made. That
said, a number of factors may be thought to reduce their level of ambition.
First, there is considerable variation in the importance private standards attribute to
GHG emissions relative to other factors. This varies from 100% in the case of
RightShip’s GHG Emissions Rating to 2.9% currently in the Environmental Ship
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Index. These and other elements pertaining to level of ambition are set out in Table II
at the end of this section.
Further, certain schemes award a top rating to a carrier merely on the basis that it has
complied with a series of relatively non-demanding procedural requirements. We see
this especially in relation to DNV-Triple E and the Green Award.69 The
Environmental Ship Index awards a maximum GHG emissions score to companies
that merely report basic data on fuel consumption and distance travelled.70 However,
because the GHG emissions component of the scheme makes up only 2.9% of the
final possible score, even companies that do not report this basic data can achieve a
maximum possible score of 97.1%.
It is also notable that none of the schemes require any absolute level of attainment in
relation to GHG emissions, choosing instead to evaluate performance exclusively by
reference to the average vessel’s level of GHG emissions. For example, the CCWG
will award the highest rating to a vessel whose performance is at least 25% better than
the average for the trade lane concerned. Likewise, RightShip and the Clean Shipping
Index use data relating to performance relative to the industry average to determine
the rating to be awarded to a particular vessel. It is therefore the case that if
benchmark emissions within the relevant segment of the shipping industry increase on
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average, an increase in a particular vessel’s emissions can still result in a vessel
achieving a top rating within a ship rating scheme
Striking also is the fact that in a number of the schemes examined in Table II, a lower
than average level of performance can still result in the attainment of a top rating.
This is notably the case within the Clean Shipping Index where an energy efficiency
score (EEOI) that is less than 10% above the industry benchmark, can still result in
the award of a sufficient number of points to allow the vessel to be rated as ‘Green’.
Ship rating schemes are distinct from other categories of private standards in that their
implementation necessitates a judgement about how well a particular vessel or a
carrier has performed by reference to substantive benchmarks. This judgement is
captured in shorthand form by locating a vessel or carrier at a certain point on a GHG
emissions rating scale (a performance indicator): for example A-G under RightShip’s
GHG emissions rating scheme, or Levels 1-4 for DNV Triple-E. Where a vessel or a
carrier is awarded an excellent rating as a result of being placed at the top of the
relevant scale, this is intended to communicate the fact that this vessel or carrier is
performing extremely well.
There is significant variation in the share of participating vessels that are awarded a
top ranking with the relevant schemes. While around 60% of participating vessels are
eligible for top ranking (green) within the Clean Shipping index, around 40% of
participating vessels are eligible for a top-score (100 points) within the CCWG. By
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contrast, across ships of all types, only 2.5% of vessels are expected to achieve an Arating under RightShip’s GHG Emissions Rating.71
One additional factor may be usefully highlighted that bears upon the level of
ambition inherent in RightShip’s GHG emissions rating scheme. As RightShip
acknowledges, a ship’s actual emissions will vary from the ‘Existing Vessel Design
Index’ due to operational voyage characteristics such as speed, cargo load and
weather conditions. As things stand, however, RightShip does not seek to incorporate
these factors into its GHG Emissions Rating.72
Finally, in terms of level of ambition, it is important to observe that all of the private
standards under discussion have an exclusive focus upon vessels’ GHG emissions
intensity and neglect the issue of cumulative emissions. Consequently, rising
emissions which result from growing transport demand are not currently reflected
within these standards. Nonetheless, as we will argue below, this issue of cumulative
emissions is key.
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Table II: Level of ambition inherent in ship rating schemes
Rating Scheme

Weight Attached

Performance Required to Achieve Top

to GHG

Score

Emissions
Rightship ‘s GHG

100%

A rating requires a vessel to achieve an

Emissions

EVDI size score indicating at least 2

Rating

standard deviations from average for similar
sized vessel of same ship type.
‘A’ rating awarded to top 2.5% ships (but

A-G

NB operational factors excluded)

On sample journey of 11,023 nautical miles
from Vitoria, Brazil to Qingdao, China, B
rated vessel emits 13% less CO2 than
average. The equivalent figure for A-rated
vessels is not provided.

Also, availability of ‘+’ sign to recognize
approved retrofits or upgrades.
Clean Shipping

20%

Provision of information + EEOI less than

Index

10% above the reference value (EEOIref).

High (green),

Green rating awarded to ~ top 60% ships

medium (yellow) or
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low (red)

Need to score at least 35% in relation to
CO2 to be eligible for top rating of ‘Green’
(35% of maximum 30 points = 10.5 points.
3 points available for provision of
information, therefore need 9 points in
addition to have potential to achieve
‘Green’. 9 points if EEOI is less than 10%
above the reference value.

Clean Cargo

40%

Working Group

Attain maximum score for verified data + at
least 25% better than CCWG average for
trade lane.

Max score of 100
points

Maximum score awarded to ~ top 30%
ships

Environmental Ship

2.9%. Anticipate Maximum score can be achieved by

Index

increasing

reporting two elements of EEOI (fuel

weight in future.

consumed and distance travelled).

Covers wide

SEEMP with targets implemented,

DNV-Triple E

range of factors. monitored and followed-up + EEOI used to
4-1 (1 highest)

Green Award

No weighting

document energy efficiency performance +

given.

EEDI for new ships.

Covers wide

Participation in Environmental Ship Index is

range of factors. mandatory.
Award of certificate

No weighting
given.

Promotes use of SEEMP + IMO/industry
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guidelines to implement energy efficiency
measures.

5.3 DATA RELIABILITY
Where private standards involve the collection, use or publication of data, then the
reliability of the data must be considered. This is perhaps of greatest sensitivity where
the purpose of the private standard is to increase the availability of information in
order to encourage differentiation between more or less efficient ships. Data can be
unreliable due to the poor quality of the data measurement or due to the intentional
submission of misleading data. Table III outlines for three of the initiatives that are
particularly data-centric, some of the details that can influence data reliability. This
issue can be addressed through the inclusion of a verification step, and Table III also
details the required verification step for each of these three initiatives.
Table III: key data reliability parameters for three of the data-centric private
standard initiatives
Source or submitter Measurement
of data

Verification

standard (e.g.
specification of
sensor accuracies)

Rightship GHG

Either IHS

Industry standard

Some verification

rating

Maritime database,

procedures

for ship owner

shipowner or

submitted data
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classification
societies
Clean Ship

Shipowner

None

Index
CCWG

Sampled
verification

Shipowner

None listed in

Some verification

public domain

applied, but no
detail given in the
public domain

The table shows that in several instances the information submitter has a vested
interest in the values of the data (e.g. the shipowner has a vested interest in reporting a
good performance), and this increases the importance of the verification step.
Furthermore, there appears to be limited specification of data measurement standards
– perhaps a symptom of the shortage of available standards in this area of in-service
fuel consumption and efficiency measurement. Without further analysis this implies
that there is scope for improvement both with regards to verification and the
specification of data measurement.
Further insights on data reliability can be obtained through investigation of
RightShip’s GHG Emissions Rating which uses an Existing Vessel Design Index
(EVDI). This scheme uses a number of different data sources, including RightShip’s
own vetting database, IHS Maritime, classification societies, engine manufacturers
and shipyards. In many instances (especially in relation to ships built before the entry
of the IMO’s EEDI regulations in 2013), the dominant source of information in the
calculation of a ship’s EVDI is the IHS Maritime database. This IHS database collects
data from a variety of sources, but does not contain any guarantee or explanation of
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the quality procedures followed. Acknowledging the differential reliability of the
different sources of information, a hierarchy is used with the most preferred available
data used to represent each ship:
1. EEDI from Class – (most preferred)
2. Ship sourced data – e.g. sea trial and shop tests
3. Yard data (e.g. could be EEDI data)
4. Engine specifications for Power, SFC’s e.g. MAN, Wartsila specifications
5. Assumed data / databases e.g. HIS Maritime data / IMO circulars / SFC
factors / etc. (least preferred)
A systematic analysis of the population of some of the key fields within the database
undertaken as part of the Third IMO GHG Study,73 found that some fields of the
database (main engine consumption) are only 20-30% populated, and the ‘speed’ field
used in the EVDI is populated 87-93%. Analysis of the accuracy of the RightShip
EVDI calculations has been performed in a study that was commissioned by
RightShip and carried out in 2015 by DNV GL74. For a number of ships that had
EEDI ratings (which are rigorously calculated and verified according to procedures
defined by the IMO), the EVDI was also calculated. The median difference between
EVDI and EEDI was found to be 5% which is equivalent to approximately one rate
difference in the A-G system (meaning, for example, that a ship would receive a
73
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RightShip rating of E rather than F). RightShip suggest that the fact that the EVDI is
conservative relative to EEDI acts as an incentive for shipowners to submit verified
data as it is likely that this will improve their rating.
Given that there is this choice to volunteer to submit verified EVDI or EEDI data if
they have an EEDI certificate, this immediately identifies a bias (the value of EVDI is
known to be a function of the different calculation methods used, and the data is
biased preferentially to those ships with data sourced from class, shipowners or
yards). However, the more pertinent question in a relative rating scheme is not what
the median difference is but the extent of the standard deviation or variability of the
difference. This would indicate how consistently the EVDI derived ratings was in its
ranking.
An independent study using a similar method to DNV GL, comparing ships which
had published EEDI with their Estimated Index Value (EIV) was undertaken by CE
Delft75. Whilst EIV’s are not identical to unverified EVDI scores, the data source and
method used are very close and so inference can be drawn from this study on the
accuracy of RightShip’s unverified EVDI. The study calculated the coefficient of
determination (R2) in the relationship between the EEDI and EIV scores, and found
overall a value of 0.92, but that for some ship types (bulk carriers), the coefficient was
as low as 0.62. This finding indicates that many values of unverified EVDI are
misrepresentative of a ship’s actual design efficiency, and are creating errors in the
rank-ordering that informs the A-G scale.
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Recognition should be given to RightShip acknowledgment of the need for data
validation, and their appeal to interested parties - ship owners / managers - to update
their RightShip-calculated EVDI values. However, since there is no stated validation
procedure (e.g. a defined sea trial standard such as ISO 15016:2015), or stipulation
that the validation be carried out or audited by an independent third party, this
updating risks adding further erroneous data to the database. In combination with a
database that already mixes two sources of data which have an acknowledged
difference (EEDI and EVDI), this updated data has the potential to further reduce the
reliability of the RightShip’s GHG Emissions Rating.
Other private standards, such as the Clean Shipping Index (CSI), use ship-owner
reported data. The CO2 component of the CSI requests an owner or operator’s Energy
Efficiency Operational Indicators (EEOI) which is calculated using annual fuel
consumption and transport work. Independent studies76 have attempted to perform
this calculation for a number of ship owners and found variability from company to
company in the method and quality of the data. For all shipping companies inspected
in the study, there were some ships and voyages for which the data was too poor to
enable the calculation. To the credit of the Clean Shipping Index, there is a defined
verification procedure that is performed by an independent third party (classification
societies).77 At present carriers are required verify at least two vessels which may
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constitute a very small percentage of their fleet. Nonetheless, CSI’s ultimate goal is to
ensure that all vessels included in its index are subject to verification. Maersk, which
is considered to be industry leader in this field, already permits random verification of
its entire fleet.
The Clean Cargo Working Group also has a verification procedure (protocol).
However, no detail is given in the public domain of this protocol and the requirements
of carriers to apply the protocol to their fleets.
In summary, there are a number of identifiable shortcomings on data quality across
existing private standards. These could be addressed by developing or incorporating
internationally recognized protocols for data measurement and analysis into the
standard and/or by placing greater emphasis upon verification, for example through
random, independent auditing and cross-referencing.
6. EXPLAINING THE LIMITS OF PRIVATE STANDARDS GOVERNING
GHG EMISSIONS FROM SHIPPING.
We have identified a number of deficiencies inherent in private standards governing
GHG emissions from shipping, We turn now to examine the context in which these
standards have emerged with a view to understanding better why they are
characterized by these deficiencies albeit to different degrees. In order to do so, we
make use of an analytical framework developed by Mattli and Woods to assist in
evaluating when regulation (public or private) may be expected to serve the public
interest as opposed to the concentrated interests of narrow elites.78 This analytical
framework emphasizes the importance of ‘institutional supply’ and ‘societal demand’
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in shaping regulatory outcomes.79 The more extensive the institutional supply and the
more robust the societal demand, the more likely it is that public-interest oriented
regulation will emerge..
The concept of institutional supply concerns the institutional context in which
regulatory processes occur. This is deemed to be ‘extensive’ and to promote the
public interest when is provides for ‘open forums, proper due process, multiple access
points, and oversight mechanisms’.80 By contrast, it is deemed to be ‘limited’ and to
favour elite interests when regulatory processes are ‘club-like, that is, exclusive,
closed and secretive’.81
The concept of societal demand, by contrast, concerns the breadth and intensity of the
demand within society for regulatory change. This is said to depend upon the
availability of information about the social costs of inadequate regulation
(‘demonstration effects’), the mobilization of broad coalitions of actors with an
interest in achieving regulatory change, and the emergence of ideas that can serve to
motivate and sustain these broad coalitions.82
Institutional supply appears to be quite limited in relation to private standards
governing GHG emissions from shipping. Industry actors play a dominant role in the
promulgation and implementation of these standards, including cargo owners, ship
owners and freight forwarders. Most of the bodies in question were established by,
and are governed by, actors from within the shipping industry and provide no formal
79
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opportunities for non-industry actors, including NGOs, to participate in their decisionmaking processes. While there tends to be a relatively high level of transparency as
regards the methodologies underpinning private standards, there is limited ongoing
transparency. For example, the agendas and minutes of meetings are not published.
Even where these private standard setting bodies are formally independent of
industry, as is the case for example with the CCWG, industry actors continue to play a
dominant role.83 The CCWG was set up by the Business Sustainability Roundtable
which is a business-oriented NGO. Membership is made up of cargo owners, shipping
companies and freight-forwarders and it is strongly, and explicitly, member-driven in
its operation.
Equally, the oversight mechanisms put in place to enhance the accountability of the
relevant private standard setting bodies tend to be ad hoc. Whilst a number of these
methodologies have been improved as a result of independent, third party reviews,84
there is an absence of established procedures for routinised, ongoing, scrutiny of the
standards and their implementation.
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Green Award is an outlier in this respect in that it has a formal, elaborate, governance
structure in place, including by-laws to govern its operation.85 Nonetheless, industry
actors remain dominant within this organization and third parties are excluded from
lodging complaints before its Board of Appeal. It is therefore not open to third parties
to lodge a complaint that a vessel has been wrongly certified by Green Award as
being ‘extra clean and extra safe’.
When we turn to consider the demand for private standards governing GHG
emissions from shipping, we can gain further insight into the reasons for their
shortcomings, including by comparison with the more encouraging example of private
standards governing ship survival highlighted above. Of particular salience is the fact
that demand for GHG standards appears to be narrow rather than broad. Drawing
upon Mattli and Woods’ typology of different ‘entrepreneurs of regulatory change’,86
it is ‘corporate consumers’, namely those who are paying for shipping services and
who have an economic interest in reducing fuel use, who constitute the principal
drivers of demand. There is evidence that this demand does not resonate strongly with
shipping companies (including ship managers, owners and operators). Although
energy efficiency is said by most shipping companies to the topic of key
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importance,87 the average quantitative energy saving target of shipping companies
lack ambition and the ‘organizational anchoring’ of energy management in shipping
remains weak.88 Survey evidence demonstrates a relatively low uptake of energy
efficiency measures especially for the measures that can help to reduce emissions
significantly.89
Demand for private standards seems to be more intense within the container sector
where the take-up of private standards is much greater even though the standards
themselves are still flawed There are many reasons for this augmented take-up
including higher fuel costs due to higher average speeds (even in an era of slow
steaming), and the fact that these companies are more public-facing in that they
transport goods for consumers in rich countries. Also, the container sector is much
more consolidated, with around twelve companies dominating global supply. Partly
because of this, containerships tend to be on longer contracts and are often owned and
operated by the same company. Consequently, there are fewer market barriers and an
easier alignment of incentives on the benefits of data sharing. More anecdotally, there
also seems to be a "Maersk effect' whereby the environmental leadership shown by
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this company has encouraged their competitors to keep up by signing up to the ship
rating schemes.
Overall, the demand for private standards governing GHG emissions from shipping is
much narrower and less intense than that leading to the emergence of private
standards governing ship safety/survival and oil pollution. The latter were driven by
dramatic evidence of the consequences of weak regulation including accidents and
serious maritime pollution incidents and by the coming together of a broad coalition
of environmental NGOs and ‘corporations at risk, including marine insurers, class
societies, ship owners; and their various collective associations.90
While, in general it is difficult to ascribe particular shortcomings to particular aspects
of underlying demand, there one feature of the private standards governing GHG
emissions from shipping that may suggest a direct correlation of this kind. The
primary objective of the corporate consumers who drive demand for these private
standards is to save money as a result of energy efficiency improvements in shipping.
While they are therefore keen to promote standards that reduce the GHG emissions
intensity of shipping, they are not, absent external intervention, keen to promote the
adoption of standards that limit the sector’s cumulative emissions. It is therefore
unsurprising that none of the private standards highlighted tackle the issue of
cumulative emissions.
Yet, as was noted previously, this issue of cumulative emissions is of key importance
due to the tendency of a cumulative emissions perspective to alter the relationship
90
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between different companies within the shipping sector. A cumulative emissions
perspective can serve to create interdependence between different companies by
making it clear that they are engaged in a zero-sum game. A cumulative emissions
frame recognises the need for the shipping sector as a whole to operate within the
confines of an overall carbon budget if it is to play its part in limiting dangerous
climate change.91 Where the whole sector’s carbon absolute level of carbon emissions
is constrained by external action, each shipping company responsible for generating
GHG emissions will have a direct interest in encouraging the emergence of a
regulatory framework that prevents or discourages other companies from using more
than their fair share of the shipping sector's finite carbon budget.
The existence of economic interdependence between companies has been one of the
key factors influencing the adoption of private standards in shipping. For example,
outside of the area of climate change, ship owners have taken steps to pool third party
liabilities through the establishment of individual P&I Clubs as well as an overarching
International Group of P&I Clubs.92 These bodies adopted private standards to
govern the behaviour of (prospective) members in order to guard against the ‘moral
hazard’ that is associated with the pooling of risk.93
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The legal scholar Neil Gunningham has recognized the important role that
interdependence between companies – particularly reputational interdependence - can
play in driving the adoption of sector-wide private standards, arguing that companies
sometimes require a ‘collective licence to operate’.94 In this and other respects,
Gunningham pays particular attention to the intersection between law and private
standards, emphasising that law can play an important role in generating and
sustaining interdependencies between companies. To take the example of oil pollution
from ships, the adoption of mandatory third party liability insurance for oil tankers
served as an important catalyst for the establishment of P&I Clubs as referred to
above.95 It is to this intersection between law and private standards, including law's
role in the emergence of a collective licence to operate, that this article will now turn.
7. THE INTERACTION BETWEEEN LAW AND PRIVATE STANDARDS
This article took the inadequacy of legal responses to the regulation of GHG
emissions from shipping as its starting point. It was in light of this that it set out to
explore the possible contribution of private standards. It may therefore seem counterintuitive to now address the question of what role law can pay in mitigating the
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deficiencies inherent in private standards. Nonetheless, there are already reasons to
think that law can shape private standards in a positive way.96
First at a general level, even law-making processes that ‘fail’ in the sense that they do
not result in the adoption of binding regulation have the potential to play a role in
increasing demand for private standards. These processes may signal the likely
adoption of future regulation within the same forum or within a different forum. The
processes leading to the conclusion of the Paris Agreement on Climate Change are
exemplary in this respect. While the decision of the Conference of the Parties to
exclude international shipping from the text of this agreement was viewed positively
by some within the shipping industry, it was condemned by a number of major ship
owners. It is reported to have led the Danish Shipowners’ Association to announce
plans to adopt its own GHG emission reduction goals, and to encourage others within
the sector to do the same. These reactions were motivated by a desire to counter the
threat of regional - especially EU - regulation.97
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emergence or strengthening of private standards, it is likely that these processes can
serve to increase awareness of the inadequacy of the existing regulatory framework
and facilitate the building of alliances between those who favour stronger regulation.
Within the IMO at present, it is the Republic of the Marshall Islands (RMI) which is
taking the lead in calling for a GHG emission reduction target for international
shipping and in building an alliance of states to press for the adoption of a work-plan
to define the what the shipping sector’s ‘fair share’ of the global climate change
mitigation burden should be.98 RMI's proposal received the 'in principle' support of
the International Chamber of Shipping which has called upon the IMO to develop an
‘Intended Nationally Determined Contribution (INDC) on CO2 reduction for the
international shipping sector .99
Current discussions within the IMO about how to define the international shipping
sector's 'fair share' of global GHG emissions have the potential to help change the
nature of the debate by shifting the focus of discussion from energy efficiency to
cumulative GHG emissions. The goal of those who favour this ‘fair share’ approach is
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to determine what the shipping sector’s fair share of a global carbon budget should be.
As noted previously, this kind of cumulative emissions frame has the potential to
enhance demand for sector-wide standards because it generates the kind of
interdependencies create a 'collective licence to operate'.100
Law-making processes that do lead to the adoption of binding regulation may also
play a role in galvanizing and shaping private standards. We can see this in relation to
the IMO’s EEDI regulations which, as noted previously, only apply to new ships.
When Denmark submitted its proposal for the EEDI in 2007, it stated that ‘it is not
inconceivable that design indices or equivalent may be applied retroactively to
existing ships’.101 Subsequently, RightShip, acting ‘in response to customer demand’
developed a similar tool (the Existing Vessel Design Index) to measure the CO2
emissions of existing ships.102
It is also relevant to consider whether the EU’s recently adopted Regulation on the
Monitoring Reporting and Verification of shipping emissions (EU-MRV) has the
potential to influence private standards.103 This regulation requires companies
operating large ships to report annually to the EU on the volume of CO2 that is
emitted on voyages to and from ports within the jurisdiction of EU Member States
and whilst within those ports.104 They are also required to report on a range of
100

Gunningham (n 94).

101

As reported in RightShip (n 72) 3.

102

ibid.

103

EU-MRV (n 4).

104

Large means above 5,000 gross tonnes. Emissions from last/first port of call before

or after calling at an EU port will be included, with ‘port of call’ being defined as a

49

additional factors (parameters) including distance travelled, time at sea and cargo
carried to facilitate determination of a ship’s average energy efficiency.105 The data
submitted by shipping companies will be subject to independent verification and
information pertaining to a particular ship will be published on an annual basis.106
This Regulation represents a significant step forward in increasing the transparency of
GHG emissions data in respect of voyages to or from EU ports. It therefore goes some
way towards removing the incentive of shipowners to maintain the confidentiality of
data, whether for reasons of commercial confidentiality or for fears that the ready
availability of data may facilitate the adoption of future binding regulation.
Importantly, the EU generated data will be available not only to ship owners but to
regulators and campaigning NGOs.
Although the first annual monitoring period under EU-MRV is not until 2018,107
already this measure occupies an uncertain and evolving regulatory environment. The
EU has made it clear that it views EU-MRV as providing a catalyst towards the
establishment of a global data collection system for GHG emissions in shipping.108
While the EU has used the adoption of EU-MRV to impose pressure on the IMO, it
has not so far sought to use it to induce an improvement in the design and operation of
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private standards. By contrast with other areas of EU law, the EU has not sought to
use the adoption of EU legislation to carve out a role for itself as a ‘meta-regulator’
vis-à-vis private standard-setting bodies. We will conclude this section by considering
whether there may be potential for the EU to assume a role of this kind.

The concept of meta-regulation is used to refer 'to ways that outside regulators
deliberately—rather than unintentionally—seek to induce targets to develop their own
internal, self-regulatory responses to public problems.109 In the context of this article,
we view the EU as the outside regulator and private standard-setting bodies as their
target. The EU performs a meta-regulatory function in a range of other areas. Perhaps
the clearest example arises in EU regulation of biofuels.110 Here, EU legislation
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permits suppliers of biofuels to demonstrate compliance with the EU’s sustainability
criteria by obtaining certification from a voluntary or international scheme which sets
standards for the production of biomass and which has been recognized by the EU.111

For a voluntary scheme to obtain EU recognition, it must comply with the
requirements laid down in EU legislation. The scheme must meet ‘adequate standards
of reliability, transparency and independent auditing’,112 and schemes that measure
GHG emissions savings are also required to comply with a range additional
methodological requirements.113 Voluntary schemes that have obtained EU
recognition are required to submit a detailed annual report to the European
Commission in order to assist the Commission to identify best practices and to report
on this to the European Parliament.114
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example, see Regulation 995/2010 of 20 Oct 2010 laying down the obligations of
operators who place timber on the market OJ [2010] L295/23, especially art 8(6). For
a discussion of the relationship between certification schemes and the EU’s due
diligence system see Christine Overdevest and Jonathan Zeitlin, ‘Assembling an
Experimentalist Regime: Transnational Governance Interactions in the Forest Sector’
(2014) 8 Regulation & Governance 22.
111

ibid, Directive 2009/28, art 18(4).

112

Directive 2009/28 (n109) art 18(5)

113

ibid.

114

ibid art 18(6).

52

What is striking about this example is how well adapted the EU’s meta-regulatory
requirements for biofuels could be in addressing the transparency and data reliability
deficits that are often present in private standards. In light of this, the Commission
may wish to consider whether there is scope for the EU to perform a meta-regulatory
function under EU-MRV. We make a brief argument in favour of this proposition,
whilst acknowledging the existence of a number of obstacles that might be thought to
stand in its way.
As things stands, EU-MRV is dominated by a compliance-oriented approach. It lays
down detailed, prescriptive methods and rules for monitoring CO2 emissions and
other parameters.115 It establishes a standardized MRV framework which is expected
to be further refined though the adoption of delegated acts by the European
Commission. In keeping with this, EU-MRV accords a largely passive role to the
legal entities that bear responsibility for verifying compliance with the EU’s detailed
methods and rules.116 Verifiers are not expected to contribute to the future
development of the EU’s MRV framework and the EU places relatively few demands
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upon them. Verifiers are required to be independent and to act in the public interest in
carrying out their activities under the Regulation.117
Under a meta-regulatory approach, it would be open to private standard-setting bodies
to apply for EU recognition of their privately developed MRV systems in exchange
for their demonstrating compliance with a range of EU requirements. Members of
ship rating schemes that have been recognised by the EU would be able to
demonstrate compliance with EU-MRV by relying upon data that has been generated
as a result of their participation in this scheme. For existing members, this would
represent a cost saving in that they would not be required to comply with two
different sets of data gathering requirements. A meta-regulatory approach of this kind
would aim to foster an active rather than a passive role for private bodies and to
encourage innovation and competition in designing cost-effective systems of MRV.
Private bodies would, on the one hand, be accorded greater autonomy in developing
their own MRV systems but, on the other, they would be required to gain EU
recognition of this system before their clients could rely upon it to demonstrate
compliance with EU-MRV.
The key elements of both a compliance-oriented and meta-regulatory approach are
identified in the table below:
Table IV: Compliance-Oriented Approach vs. Meta-Regulatory Approach

Nature of norms
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Meta-Regulatory
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Broad objectives and

methods and rules

principles

ibid art 14(1).
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Role of private bodies

Perform passive function,

Perform active function,

verifying compliance with

designing bespoke MRV

existing methods and rules

schemes

Meta-regulatory role

Impose limited demands on

Impose far-reaching

of EU

private bodies (verifiers)

demands on private

seeking EU recognition

standard-setting bodies

relating to independence and

seeking EU recognition of

public interest orientation

their bespoke MRV schemes

A meta-regulatory approach would offer the key advantage that the EU would be
empowered to shape the design and operation of private standards. It would also leave
space for experimentation in the design of cost-effective MRV systems, thereby
creating opportunities for the EU to gain insights into best practice and to consider
revising its own MRV framework in the light of this.118 Such insights could be
especially valuable at the current time because there would be an opportunity to take
them into account in the design of binding measures adopted in the future b either the
EU or the IMO.

118

In this, it resembles the model of experimentalist governance proposed by Charles

F Sabel and Jonathan Zeitlin, ‘ Learning from Difference: The New Architecture of
Experimentalist Governance’ (2008) European Law Journal 271. This new
architecture promotes experimentation in the pursuit of broadly framed objectives and
puts in place procedures to identify best practice and to revise the regulatory
framework in light of these.

55

What then are the main obstacles that might stand in the way of this proposal? First,
the EU may be conceived as a ‘contingent unilateralist’, deploying unilateral action to
overcome negotiation blockages in international organisations.119 It is consistent with
this identity that the EU has stated that if agreement on a global data collection system
is reached within the IMO, the EU shall review EU-MRV and, where appropriate,
propose amendments to it in order to ensure that it is aligned with the global
system.120 If this alignment (global harmonisation) were to occur, the EU would no
longer enjoy the regulatory flexibility necessary to pursue a meta-regulatory
approach. Moreover, while the EU has the institutional resources to implement a
meta-regulatory approach, including established procedures for the adoption of
delegated legislation,121 the IMO is not similarly endowed with nimble legislative
procedures of this kind.122 It is, therefore, much more difficult to contemplate the
emergence of a meta-regulatory approach - which requires the regular adoption and
updating of recognition decisions - within the IMO.
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Nonetheless, while discussions are continuing within the IMO on the establishment of
a global data collection system to record the fuel used by ships,123 the final contours
of this system remain uncertain. And so too does the eventual willingness of the EU
to align its robust regional system with what may turn out to be a considerably weaker
global alternative.124 As of May 2016, the 'in principle' agreement achieved within the
IMO relates to the adoption of a mandatory but confidential data protection system
which will only record fuel consumption in combination with proxies for transport
work (the IMO is expected to collect only maximum capacity, not actual cargo mass
data). A confidential system of this kind which does not include actual cargo mass
data may well be considered by the European Commission to fall short of what is
required to justify the introduction of legislative proposals to amend the EU's existing
MRV framework. The European Commission enjoys broad discretion in deciding
when it is 'appropriate' to put forward legislative proposals and the adoption of
legislation would require the approval of the European Parliament and the Council.125
Given that the review process within the EU may take many years to complete, the
strong likelihood is that EU-MRV and the IMO's data collection system will run in
parallel, at least for a reasonably lengthy period of time.
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Second, while the EU considers that the introduction of EU-MRV is worthwhile in its
own right, it also conceives it as a first step in a staged approach to regulation, and
ultimately as paving the way for the adoption by the EU or the IMO of a marketbased measure (MBM) - such as an emissions trading scheme - for shipping. It is
likely that any future MBM would require a robust and harmonized MRV framework.
As with global alignment, harmonisation would curtail the EU’s regulatory flexibility
and threaten to impede realization of a more experimentalist, meta-regulatory,
approach.
However, it may be also possible to use the EU’s preference for a staged approach to
support the argument in favour of EU meta-regulation. The viability of this approach
would depend upon private standard-setting bodies having an incentive to apply for
EU recognition of their privately developed MRV systems, bearing in mind that
recognition would be conditional upon their demonstrating compliance with a range
of potentially demanding EU requirements. It may be that this incentive would reside
in the opportunity that these bodies would enjoy to develop and, where appropriate,
commercialize MRV systems that are more cost-effective than the system that is
currently embodied within EU-MRV. This could serve as a strong incentive given that
there have been complaints from within the industry that the obligations imposed by
EU-MRV are unnecessarily onerous.126 However, an additional incentive may also
arise from the fact that private standard-setting bodies may wish to shape the EU-
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MRV framework because this may in time come to underpin, or at least influence, the
mode of operation of future regulation including a possible future MBM.
8. CONCLUSION
Progress in regulating GHG emissions from shipping has been slow and has been
thwarted in significant part because of disagreements between countries about the
status and implications of the CBDR principle. It is against this backdrop that private
standards governing GHG emissions from international shipping have emerged.
Whilst private standards have attracted considerable attention across law, sociology
and political science, and whilst environmental standards feature high on the list of
those most studied, those that seek to mitigate GHG emissions from shipping have
been largely neglected to date.127 This is a pity because these standards are important
both in view of their potential to mitigate the climate change impact of shipping and
because they can help us to understand why some private standards may be more
effective than others.128
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In this article, we have explored the promise and the limits of private standards that
are intended to mitigate GHG emissions from shipping. We have identified a number
of key deficiencies and tried to understand the reasons for these.
In light of this, we turned to consider interactions between law and private standrads.
Here, we observed that even when law-making processes fail in the sense that they do
not lead to the adoption of binding regulation, they can play a role in increasing
demand for private standards. The exclusion of international shipping from the Paris
Agreement on Climate Change was seen by some within the shipping industry as
exacerbating the risk of regional regulation and as a reason for taking stronger
industry-led action and as pushing for more ambitious measures within the IMO.
We also considered the potential for the EU to perform a meta-regulatory function in
relation to private standards as a result of the adoption of EU-MRV. In keeping with
this, we consider that the mitigation of GHG emissions from shipping has the
potential to become a site of ‘hybrid’ governance in which private standards and
binding law interact in a productive way.129
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